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CAN:insurers  and - insurance

agents use the Services of car

dealérs tosell car: msurance, .
right2.1n The Netherlands, the = x

answer: is:“yes, but only o a
very foniled extent”;

“This 15 the-consequence of =

the ‘Pinaneal: Services Act
which'¢ame mto force.on Jan
uary 1, 2006, and a recent con
firmation of the policy of the

Finmncial: Markets -Authority =
(AFM), the Dutch authonity

that suipervises the conduct o
financisl service providers.
The ohjective of the Dutel
governimenl was to° ensure
financial service providers act
responisibly when dealing with

consumars. The Act lays dovers =

rules on advising on and offer- -

g financial ‘and - insurance -

products to consuriers. Rules - a

on mtermediation are also - -
1mposed. These rules, mostly .
of conduct, donot just benefi

ave cross-sectoral and reln\e )
mhabmt;, e\peruse‘ adminis:

trative “and- intefmal: controls,

financial -+ security,- - trans-
parency-and duty:of care. The
Act -amplements © Directive

2002/42/EC. of the Rurbpean -

Parllament and of-the Council
of December 9, 2002 on insur-
ance mediation.

Under -the' Act, anyone
advising on or providing finan-
cial and insurance products, or

acling as an ntermediary, -

requires AFM authorisation, To
be authorised by the AFM, an
applicant:has to' demonstrate
compliance with the statutory
requirements. Anyone provid-

g - these - services - without -

authorisation risks a fue and
other penalties. The AFM-can
alse -impose fines: and ‘ other
penalties on:financial services
providers who have conducted
business “with- the -offending
fimneial services provider

An exemption from: this
reguiremient maay be granted
in a special ease by the AFMIA
fow exeeptions and . exemp-
Lions are also set oul in the Act.

The mostinnortant statutory -

exemption 15 for ngurance
nilermediation. This  exemp-
tion is based on {he Europcan
Union (EU) instvance wedia-
tion directive.

Insurancé - iteriediaries
are exampt from {he autjorisas

'stnlu\orlly exempted (mm .,

Car insurance prefiiums tisi="

“ally‘exceed “the threshold -of -

€500 per year: A ferm of more.
than five -years ‘is ‘alsp’ not

unheard of, Il other words:ifa

car dealer provides car instur-
ance mtermediation or offers
advice on car insurance;: the-
car dealer will'almost certainly-
need AFM authorisation:

*- But what do-they mean by -

“imtermediation” and “advice™?
“With regard to insurance prod-. -
‘ucts; interiviediation means all -
- services an intermediary offers -

with ‘vespect (o entering into-
Insurance contiacts or provid-

-ing assistance conceming ‘the

adnunistration atd execution
of insurance-contracts. 3

‘Advice” -Mmeans  recoms -
mending oné or move specific
msurance products to a partic-
uiar-cuslomer. - Both - defini-:
tions are vather witle in scope
and-are sure o captugs - the
instrance-related activities of a
cardealer,

The AFM recently  con-
firmed that a car dealer is con=
sidered {0 he-acting as an
intermediary: when the dealer -
does nothing more than pro-
ide an insurance nf,t‘n[ with
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“insurance intermediary.

A affiliated enbity” 55 an

enlity {hat operates under the
“authorisation granted by the
AFM 10« Jedal entily. having

“siull legal caphcity. »'The - legal’

entity. must havesufficient
authority, to-compel the affili-
ated entity to act inaccordance

~with the Act: The legal entily
must hmn, sufficient resources

xpert stpport. The

uthorised {0 represent the

- offiliated entity when applymg

for the authorisation. -

~‘These “anangements have’

disadvantages; For:‘instance,

cr - except- for -the-obligation 1o-

< have authorisation, tied insur-
ance intermediaries and' affili<-

" ated enlities must meet all the -

- other reguirements of the Act:

ar | msurance agents who bccom2~

*This exemplion - gmemlly -ord
“does notapply to car msurance
“products. Car insurance usu--

ally includes liability coverage. -

as. intermediation_ pr advice

Insurers --and " insurance
agents would be best advised

ot to aange for an unautho-

risetl: cav:dealer to-act as an
mtermediary or'to give advice
within the meaning of the Act.
By domg- 50, insurers ‘and

-insurance ‘agents  risk-heing -
satictioned themselves.“These:
sanclions. include - fines and.

possibly even the ioss of ther
owi authorisation,

The Act does offer two inter- -
esting altérhatives for insurers -
and insuranice agents. 1t is stilf::-
- possible -under-the-Act: to

amange for & car:dealer ta do
more than just: denerata leads.
The Act recoguises the con-

“cepls-of “tied inswrance inter-
mediary” for - msurers: and-

“affiliated entity” - for: both
mistirers and insurance agents,
A tied instirance interme-

-dhiary in principle offers intex-
“mediation for'a single insurer

onty: The dnstreras fully fiable
for the mterinediary, -in -the
sense that the nsurer must
ensure that the intemediary
complies ‘with= everything in
the Act:/The gurer must also
nolify the AFM - of (he tied

i engaging“in -
~activities that may be regarded

mvyolved :in -these - anange-
ments' become yesponsible for

the car denler’s compliance .
‘lb +| management.-The firm had relied to an-inappropriaté extent

“affliated: Lntlly" ‘may be used
m an tsurance context-at all.
tion The EU msurance mediation
within the méaning of thé Act.”

divectivé: vecojgnises the: con-
cept of “tied nsurance inter-
mediary”, but not that of
“affiliated entity”;

To sum up, insurers and-

msurance agents may only
make very limited use of the
services of car: dealers: m - The

‘Netherlands -when-selling car-
‘insurance, - They-can rely an-

car: dealers {0 generate - teads,
but not much eise,

‘The -alternatives - of- “tied
insurance “intenmediary” “and
“affiliated entity” have .drnw-
backs. At-the very feast, they
requive insurers and insurance
‘agents to-enter-into contracts
with: the car’ dealers: so- that
“they can excrt influence on the

‘working - methods of  these -

dealers, The rules in this Act
will soon be incorporated Into

an omuibus, cross-sectoral Act-

that regulates the market. This

A ct, the Financial Supervision

Act. 1§ scheduled 1o come mto
effect on January 1.

= Berry Jonk-van Wik s a
parmerfawyer and Mawrice
Bsseling s anassociate/lawyer
gt Hlouthoff Buruma KV mn
The Netherlands

i avoid taking regulatory responsibilily 1 for them.

nlity-- must- also he:

-| as very serious; as customers had been exposed to consider-
For car -dealers, - this 15 not ;-
aiways passible evelL wlth lhe'

-{ ston on which the FSA has disciplined a sentor manager of a
“+-+'The: Rainbow: Homeloans “case; In -June-2006, the FSA

-| gage broker, £35;000. In June 2006, the FSA found that RHL

- at 2 supervision visit, Directors:must-be prepared to denion-

rhow byde & Gilhert

Avoid*the‘isof_t optmn

IT is often casier to delegate. However. it must be done prop-
erly and recent Financtal Service Authiority (FSA) enforceinent
cases-in the UK have demonstrated ‘that, while senior man-
agers may delegate or'ontsource. tasks or duties, they canmol

The: Davis case: Mr. Davis was the chief executive officer
and divector responsible for. the iccounts and finance func-
tions of a nortgage ind. gulenl insurance broieer. There was
no finance director. Instead there was o accounts clerk, who
undertook all: counting Turictions, The accounts. clerk
had no accounting ‘qualifications, received no-traming other
than a handover by the previous job holder and was subject to
1o formal reporting regdime or maiagement oversight. - I

Some problems arose under these arrangements: m partic-
wiar, some nsurance prenuums received by the firm were not
passed on to the insurey, but were mstead banked by the firm
to meet other costs and liabilities. Some customers were left
without any cover.

In July 2006, the FSA pubhshed a Statement of Misconduct
against Me-Davis, The FSA stated that it regarded the failures

able risk and it would have fined Mr Davis around £50,000
(895,000)-if he had been able to pay it, This is the first occa-

mortgage and general insurance broker.

fined Rainbow Homeloans Limited (RHL), a sub-pnme mort-

had failed to apportion significant responsiblities, in particu- |
lar responsibility for compliance oversight, among ils sentor | \
1
i

on the ‘services of anexternal consultant for compliance-
related matters and enstiring the fair treatment of customers.

Dunng an FSA supervision visit, RHLs directors could not
produce any of the finn’s ‘compliance reports or provide any :
information about'its compliance record, The case illustrates |
thie importanice of record-keeping and ensuring that senior |
management are aware of their regulatory responsibilities.

Lessons learned ~ delegating effectively: In both of these
cases, problems arose not because delegation or outsourcng
took place, but because of the circumstances surrounding
them. Particuiar attention needs to be paid to the following:

« Ensure that senior management xesponsibilities are prop-
erly apportioned and clearly documented before delegation
takes piace. -

« Be clear-on what 1s_being delegated. Document the
responsibilities and haw senior management will monitor and
supervise the delegation,

» Ensure that the pérson to whom the work has been dele-
gated is competent for the task, propely lrained and is not
over-ioaded by other duties;

+ Senior management must expect that the FSA will exam-
ine how delegated or outsourced responsibililies ave working
ina firm, and must e properly prepared to comment on this

strate theirpersonal knowledge of key-areas, for example what
steps a-firm §s taking to prepare for Solvency I or-how a fitm
has applied a risk-based approach to develop systems and con«
trols aganstinternal fraud.

Conclusion: Delegation by senior management is nota soft
oplion. The FSA s inoyeasimgly prepared to hold senior man-
agement accountable for ensuring that a firm complies with
its -regulatory obligatlons. However, good documentation
relating o systems and ¢ontvols, and an investment of lime by
sentior wanagement in-preparing for FSA scruling, can help to
reduce the vigk of adverse I'SA action.
= Chris WarrensSmith- and Tan Mason are parfers in the
i fnancral services regulafory team af Barlow Lyde & Gilbert




